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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

United States of America,
Plaintiff,
and
State of Minnesota, by its File No. 4-80-469
Attorney General Warren Spannaus,
its Department of Health, and its
Pollution Control Agency,

Plaintiff-Intervenor,

Reilly Tar & Chemical Corv.; ' SUPPLEMENTAL NOTICE OF
Housing and Redevelopment Authority MOTION TO DISMISS AMEND-
of St. Louis Park; Oak Park Village ED COMPLAINT OF UNITED
Associates; Rustic Oaks Condominium, STATES OF AMERICA

Inc., and Philips Investment Co.,
Defendan;s;
and
City of St. Louis Park,
Plaintiff-Intervenor,
vs.
Reilly Tar & Chemical Corporation,.
Defendant,
and
City of Hopkins,
Plaintiff-Intervenor,
vs.
-Reilly Tar & Chemical Corporation,

Defendant.



TO: United States of America, plaintiff above-named, and to
John M. Lee, Francis X. Hermann, and Carol E. Dinkins,
United States Attorneys, 234 United States Courthouse,
Minneapolis, Minnesota 55401; State of Minnesota,plain-
tiff-intervenor above-named, and to Stephen Shakman,
Special Assistant Attorney General for the State of
Minnesota, 1935 W. County Road B2, Roseville, Minnesota
55113; City of St. Louis Park, plaintiff-intervenor above-
named, and to Wayne G. Popham and Allen Hinderaker,
Popham, Haik, Schnobrich, Kaufman & Doty, Ltd., 4344 IDS
Center, Minneapolis, Minnesota 55402; City of Hopkins,
plaintiff-intervenor above-named, and to Joseph C. Vesely,
203 Northwestern Bank Building, Hopkins, Minnesota 55343

PLEASE TAKE NOTICE that at 2:00 o'clock p.m. on
December 2, 1981, or as soon thereafter as counsel can be heard,
at Courtroom 4 of the United States Courthouse, Minneapolis,
Minnesota, the defendant Reilly Tar & Chemical Corporation will
move the Court as follows:

1. To dismiss the action above-entitled because the
Amended Complaint fails to state a claim upon which relief
can be granted.

2. To dismiss the action above-entitled insofar as
it is based on 42 U.S.C. § 6973 and federal common law on the
ground that the Court lacks jurisdiction because the action
is not authorized under 42 U.S.C. § 6973 and does not arise
under federal common law. Therefore, neither 42 U.S.C. § 6973
nor 28 U.S.C. §§ 1331 or 1345 confer jurisdiction uvon this
Court.

3. To dismiss paragraphs 3 through 8 and 10 of the
Prayers for Relief stated in the Amended Complaint on the

ground that the relief sought therein is not authorized by

‘42 U.S5.C. § 6973 under which this action has in part been

- brougnt.

Said motion is based upon all the files, records and
pleadings attached hereto and made a part hereof, including

the following:



l. Statement of Points and Authoritiés in Support
of Defendant Reilly Tar & Chemical Corporation's Motion to
Dismiss the Complaint of Plﬁintiff United States of Amgrica{

2. Supplemental Statement of Points and Authorities
in Support of Defendant'Reilly Tar & Chemical Corporation's
Motion to Dismiss the Amended Complaint of Plaintiff United
States of America.

3. Reply Memorandum of Reilly Tar & Chemical
Corporation in Response to the Memoranda in Oppositioh of
Plaintiff United States of América and Intervenor State of
Minnesota. -

4. Supplemental Statement of Points and Authorities
in Support of Defendant Reilly Tar & Chemical Corporation's
Motion to bismiss the Complaints of the Intervenors.

| 5. Affidavit of Carl F. Lesher.
6. Appendix A attached to this Motion.
Dated: -

‘"DORSEY, WINDHORST, HANNAFORD,
WHITNEY & HALLADAY

]

3y

Edward J. Schwartzbauer
William J. Keppel
Michael J. Wahoske

2200 First Bank Place East
Minneapolis, Minnesota 55402
Televhone: (612) 349-2600

Attorneys for Reilly Tar &
Chemical Corporation
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Officials cmse sixth city weH in St. Louis

By Jalle Kramer
Staff Writer

The sixth of St. Louls Park’'s 14 mu-
nicipsl wells bas been closed be-

cause of groundwater conlamination, -
although Il may be reopened I fur-

ther testing deemns the waler snle

Since 1878, five wells In St. Louls
Park and one ln Hopkins have heen
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pany, Is charged wilh dumplng hnz-
ardous wastes on (he sile and alleg-

~ edly polluting the wells.

State officials belleve that the wost *

recent- lndlcation of contaminallon
nlso is lled to lhe plunt, which is
locnled one-half west of the well site,

Municipal well No. 5§ wag shul down
.late Monday after a quarierly water

closed because of conlamination . quallty test showed polynuclear aro-

linked with the old Republic Creo-
. sote Co. planl. Relily Tar and Cheml-
cal Corp., whlqh now owns the com-
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l’nnllc hydrocarbuns (PAlls) present
In high concentrations. PAIls are
large chemical molecules, which chn
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he carcinogenice, uqunlly lound
around tar and nsphail. Mike Con-

very, o hydrologlst lor the Minnesotn- -

Depariment of Health, sald {hat al-
though the PANlS found in (he well
ore ol a strong level, llncy are ‘not
carginogenic,

James Brimeyer, clly mi\nnger.'
qucestions the validity of the récent

tests that led 10 the well shutdown. ']
don’t think the numbers were accu- -

rate the firsl lime oul. I expect dif- -

ferent " numbers, lower ones” Dri-
neyer sald. He sald (hat ke had “no
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“iden” if they (lhe new llgures) would
he low enough to reopen the well.

The Department of Heallh Is running
furiher tests from Well No. § Lo ver-
Ity the dnta. Convery sald the ligures
were "rather high for those types of
compounds, bul aot higher than con-
celvable,” .

““If we bave big discrépancles (nfter
' tie tests) we'll talk nbout It. We don't
want {o got Inlo a fight of our labs
are rlghl your lubs ore wrons," Con-
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The receanl lesllng_nl..o showed
traces of PAH compounds stlil pres-
ent In threp of the closed St Louls
Park wells. According to (he tests,

(wa of the wells are nmv {ree of the -

" conlnmlnnms.

_The clly lins no plnns lo recpen these

- .wells, bul will conlinue lo study wu-

ter trentment melhods that extract
PAl compounds {rom water. Con-
very sald {he wells would be opened
for only two rcosons: fire or a scvere

Well continued on page 61
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~ City faces possible summer water s rerfage
Seventh well elosuie causes fotal sprinkling ban

Iy TEIRY RUANFE

St Louis Park officials have de-
veluped a new water program de-
signed o avert o potential waler
shor age ollow ing the shutdown of
aseventh contaminated city well.

The new program calls for drill-
ing? i new well, inter-connections to
receive water from other cities and

immediste imposition of a sprink-
ing ban. The measures are intended
v head-off a threitened water

shortage during the peak sumnmier '

denuind months.

“We should be alright for now,”
said ¢ity manager Jim Brimeyer,
because the city Is approaching a
period uf lcsqcnmg water dem.md

CIIY OFFICIALS met the calevmon camera to explnin Oho luresl
developinents in tha cily’s waler saga. Dick Koppy, director of
public works; Phyllis McQuoid, mayor; and Jim Brimeyer, city
manager, told the media, Friday, the silvation viasn’t as bud o
otiginally thought, bul emphasized o 1otal sprinkling han weuld
remain in eflect.

We hope that by taking quick action
we can avoid shortage next snm-
wmer.”

City officials closed down Well |4,
Sept. 1, when August test resulls
revealed a high concentration of
Palynuclear Aromalic
Hydrdearbon (PAlD compounds.
The same compounds have forced
the closure of six other city wells.

A retest of the results hive shown
the figures to be wrong and the most
recent recheck has shown only neg-
ligible amounts of contamination.

The closure of Well 14, combined
with the Aungust closing of Well 5,
has dropped the city's supply ca-
pacity by about 20 per cent, accord-
ing to Brimeyer.

Agraphprepared by the cily stalf
shows only one heavy demand
month during the winter, but the

- sununer months of May-August

are cxpected to severely test the
city's walter capacity.

‘The city plans to avert a shortage
hy drilling a new well into the

Hinckley Aquilfer at a cost of

$300,000.

The Hinckley Aquifer is scver.nl
hundred feet beneath the con-
taminated Prairie du Chien-Jordan

Aquifer and cily fests have never

shown contamination at the

Hinckley level. ’
Brimeyer estimaled the well

Park region of the city.

The cost of the Plymouth connee-
tion would be $40,000 with thiee
months needed for construction. A
meter would be installed with St

Louis Park paying lor the water
usuge.

Britneyer said Plymouth officers
have been contacted and are recep-
tive to the connection.

Water from puge ]

would tuke six {o cight months to
construct with operation coanmenc-
ing in March.

The second phase of the program

calls for a hook-up to the Plvimouth
water systein to supply the Shelard

Water to puge 5

Brimeyer said Plymoutholficials
have been contacted and are recep-
tive to the connection.

The third aspect of the prograns
is the total sprinkling ban, Im-
plemented because the 1960 odd-
even ban wasn’t elfective in con-
serviog water.

The three part plan was ap-
proved at the Sept. 8 city council
meeting,

The city is. also exploring waler
connections with Minneapolis and
Minnetonka as precautionary
measures.

At a [Friday press conference,
Mayor Phyflis McQuaid em-
phasized the city's concern was
with the quantity of waler, not the
quality.

*The city's drinking water is safe
Aodrink,” she explained; "that's the
reason for shutting down the wells.
We want to get the contaminated
water out of the system.”

Brimeyer said two other pre-
viousty contaminated wells have
shown no pollutunls in recomt tesls
and there is a possibility of reopen-

“ing them."

He said the city is discussing the
well reopenings with the Minnesota
Dcepartinent of Health (MDI)) to
relieve the possible shortage.

According to MDII spokesinan, it
is the department’s policy to kecp
wells closed following o shutdown.

Brimeyer said all three closed
well could be pressed into seivice
during an-emergency.





